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BEFORE THE
POLLUTION CONTROL HEARINGS BOAR D

STATE OF WASHINGTON

GERALD ADCOCK and LARRY
McLANAHAN ,

4
Appellants,
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v .
FINAL FINDINGS OF FACT ,

State of Washington, DEPARTMENT )

	

CONCLUSIONS OF LAW
OF ECOLOGY,
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AND ORDER

Respondent .
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This case involves Gerald Adcock and Larry McLanahan's appeal o f

State of Washington Department of Ecology ( " DOE") Order No . DE 87-C33 5

directing them "to effect repairs on the Benton City Mint Farms i n

Benton County, Washington . A hearing on the merits was held on Apri l

5, 1988 in Wenatchee, Washington . Board Members present were Judith

A. Bendor (Presiding) and Wick Dufford (Chairman) . Attorney Donald W .

Moore represented appellants . Assistant Attorney General Peter R .

Anderson represented Department of Ecology . The hearing was tape

recorded and a court reporter for Gene Barker & Associates recorde d

the proceedings .
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Witnesses were sworn and testified . Exhibits were admitted an d

examined . Argument was heard . All Board Members having reviewed the

record, the Board makes these

FINDINGS OF FACT

I

The Department of Ecology ( " DOE " ) is a State of Washingto n

regulatory agency empowered to administer and enforce the wate r

resource laws of the state .

I I

On March 15, 1977, Adcock Air Drilling contracted with O .B . Shaw ,

the property owner of Benton City Mint Farms ("Benton Farms"), t o

construct a well on his property in Benton County, Washington . Adcock

Air Drilling is located in Lewiston, Idaho . Appellant well drille r

Larry McLanahan was a sub-contractor to Adcock Air Drilling on th e

well drilling . At the time in question, both appellants were license d

well drillers in the State of Washington. Neither Mr . Shaw nor Benton

City Mint Farms, Inc . are named in Order No . DE 87-C355 . No evidence

was therefore presented on the feasibility of joining them a s

parties . Neither appeared as a witness .

Iz I

The 1977 private contract contained many items . It did not

specify a particular well casing requirement, but stated :

4 .

	

a . As required by Chapter 173-160 WAC, State o f
Washington, additional casing, packers, drive shoe s
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and cement will be installed below the surface pip e
to guard against waste and contamination of groun d
water resources . If such work or materials ar e
required, Owner shall bear the cost thereof ,
incuding pipe, cement, installation charges, a s
well as the footage price, as shown on Exhibit "A" ,
with Owner to have the privilege of supplying t o
the site any and all necessary materials .

IV

On March 2, 1977, the DOE, recognizing the severe drought existing

in Washington that year and its impact on reliable irrigatio n

supplies, issued a temporary water rights permit to Benton City Min t

Farms, Inc ., for a well to be located at : 1350 feet north and 120 0

feet west of the southwest (sick corner of Section 27, within the N E

1/4 SE 1/4 of Section 27, Twp . 10N ., Rge 26 E .W .M . in Benton County .

(Exh . R-1 )

In the temporary permit the well was to be 300 feet in depth . The

temporary permit further stated in pertinent part :
1 6
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Any well constructed under authority of this permit shal l
meet the minimum standards for construction and maintenanc e
as provided under Chapter 18 .104 RCW (Washington Water Wel l
Construction Act of 1971) and Chapter 173-160 WAC (Minimu m
Standards for Construction and Maintenance of Water Wells) .

C
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8.

	

Upon completion of the construction and testing of th e
well, the attached water well report shall be immediatel y
completed and forwarded to this office .

9.

	

In the interests of affording a reasonable amount o f
protection for existing water rights and to minimiz e
possible regulation against your well in favor of thos e
rights, the following well construction provisions ar e
deemed necessary to attain those goals :
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This well shall be cased and effectively sealed through th e
first significant water bearing zone or to a depth of 25 0
feet, whichever is greater .

10. This temporary permit shall in no manner be construed t o
guarantee or even imply that a final (regular) permit wil l
be issued under subject application . That determination
will be made at a later date, probably after th e
termination of the 1977 irrigation season . Any investment s
made for withdrawal and distribution facilities ar e
undertaken completely under your own responsibility, wit h
the recognition that if the application is later rejected ,
the expenditure will be a one-time expense to save you r
crops during this drought season .

11. The temporary permit will remain in effect during th e
pendency of your application for permit when a fina l
determination will be made and your request is eithe r
approved or denied, uness sooner revoked by the Director ,
Department of Ecology .

V

On February 28, 1978, DOE issued a Report of Examination (Exh .

R-3) to Benton City Mint Farms, Inc ., recommending appropriation fo r

water diversion located at 700 feet north and 600 feet west of th e

southeast corner of Section 27, a location different on the Farm tha n

the well authorized by the temporary permit . The report repeated the

temporary permit's casing requirements .

The report further stated :

Applicant is advised that notice of proof of appropriation o f
water (under which final certificate of water right issues) shoul d
not be filed until the permanent diversion facilities have bee n
installed together with a mainline system capable of deliverin g
the recommended quantity of water to an existing or propose d
distribution system wihtin the area to be served .
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The permit noted the existance of neighboring wells and state d

that applicant may be required to regulate withdrawal or pumping "i f

existing rights are injuriously affected . "

VI

On March 20, 1978, DOE issued to Benton City Mint Farms, Inc . a

permit (G4-24606P ; Exh . R-2) to appropriate water, with a priorit y

date of February 10, 1977, with the location of diversion the same a s

in the Report of Examination . A copy was also provided and identifie d

for the well drillers . This permit repeated the 300-foot well depth ,

and the requirements for well construction, Chpt . 18 .104 RCW and Chpt .

173-160 WACs and for a 250 foot minimum casing depth . The permi t

development schedule had an October 1, 1978 beginning date, with ful l

use of water to be by October 1, 1980 . There is no evidence currentl y

before us that prior to the issuance of the DOE Order, the driller s

received copies of either permit .

VI I

Well construction was started by appellant McLanahan on July 7 ,

1978 and completed on September 11, 1978 .

On September 27, 1978 Benton City Mint Farms, Inc ., filed with DOE

a Construction Notice for Ground Water Permit No . G-424606 (Exh . R-4 )

stating construction was completed in September 1978 . It recited tha t

the original well was "abandoned" because the driller lost tools i n

the well . Another one was drilled and Benton Farms certified that the

2.1
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actual construction was done in accordance with the terms of tha t

permit . The Notice also stated :

"We have advised Adcock Air Drillin g
[

	

. . ] to send well log to your office . "

VII I

On February 28, 1980, DOE issued a Certificate of Water Rights t o

Benton City Mint Farms for the well (Exh . R-5) . The Certificate

provisions stated in part that all wells shall meet the water wel l

construction and maintenance minimum standards of RCW 18 .104 and Chpt .

173-160 WAC .

I X

DOE did not receive the well log until August 6, 1987 . The log ,

signed by appellant McLanahan on September 31, 1978, shows on its fac e

that the well was cased only from 0 to 135 feet, and then from 387 fee t

to 460 feet . According to the log, the static water level when the

well was completed in September 1978 was 119 feet . At the hearing ,

appellants stated that at the time the well was drilled, they did no t

know of the existence of the State-required 250 foot minimum casin g

requirement .

X

At some point in time a dispute arose, (and may still exist) ,

between appellants and Benton Farms regarding payment for the well' s

construction . Appellant McLanahan testifed that he intentionally di d
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not submit the well log to the DOE, hoping to use the withholding t o

promote settlement of the payment dispute .

XI

	

1

On November 18, 1986, DOE staff visited the well . It was

Departmental practice at that time to gather ground water monitorin g

data when possible in areas where data was lacking . To that end, th e

staffer opened the Benton Farms well and heard sounds he ascertaine d

were typical of cascading water . The staffer was trained to recogniz e

such sounds . Subsequent tests revealed significant volumes o f

cascading water entering the well at an uncased portion of the well, a t

approximately 127 to 140 feet . There has been a decline of water leve l

over the years, the present static level in the well being about 20 2

feet .

XII I

Cascading water is the movement of water from an aquifer above th e

static level into the well, resulting in the transfer of ground water s

between aquifers . It is a cause for alarm here where there are nearby

shallow artesian wells in the area that can be injuriously affected b y

such transfer . Evidence indicated some possible adverse effect on a

local well, one that had been surface artesian prior to the operatio n

of this well, but subsequently showed a drop in water level t o

approximately 60 to 65 feet .

There is no evidence currently on the record that appellant wel l

drillers knew, at time the wells were drilled, that cascading water wa s
2 5
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occuring . Any entry of water between 127 and 140 feet at that tim e

would have been below the static level at the time of construction. We

also note that the certificate was issued in early 1980. The record

does not disclose why the cascading water was not discovered befor e

then by DOE, in inspectng to confirm the proof of appropriation . See

RCW 90 .03 .330 .

XI V

On April 2, 1987, DOE issued Notice of Violation No. DE 87-C183 t o

Gerald Adcock . Order DE 87-C355 was issued on August 13, 1987 to both

Mssrs . Adcock and McLanahan, alleging violations of WAC 173-160-110 ,

Chpt . 18 .104 RCW, and RCW 90 .44 .110, and ordering remedial action t o

repair the well . This Order resulting in an appeal being filed with

this Board on September 14, 1987 .

XV

Any Conclusion of Law deemed to be a Finding of Fact is hereby

adopted as such . From these Findings of Fact, the Board makes thes e

CONCLUSIONS OF LAW

I

The Board has jurisdiction over these persons and this appeal

pursuant to Chapter 18 .104 and 43 .21RCW .

I I

The Department's regulatory order (No . DE -87-C355) specified tha t

WAC 173-160-110 was being violated . That section states in part :
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In developing, redeveloping or conditioning a well, car e
shall be taken to preserve the natural barriers t o
ground water movement between aquifers and to sea l
aquifers or strata penetrated during drilling operation s
which might impair water quality or result in cascadin g
water . [ . . .

II I

The Department has the authority to condition any permit issue d

pursuant to an application for constructing a ground water well, t o

specify an approved type and manner of construction for the purpose o f

preventing waste of public waters and preserving their head . RCW

90 .44 .060 .

Under RCW 90 .44 .110 the Department shall require wells to be so

constructed and maintained as to prevent waste and has the authority t o

specify the manner of construction adequate to achieve that purpose .

We conclude that the Department acted well within its lawfu l

authority in conditioning the permits, includng the casing requirement .

I V

Moreover, this well could not be lawfully constructed unless th e

application for water appropriation had been filed and the permit wa s

granted . WAC 173-160-040 . Minimum Standards for Construction an d

Maintenance of Water Wells . This requirement has been in effect sinc e

at least 1973, and applies herein . The permit was granted and i t

contained among other conditions a minimum casing requirement .

2 3
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V

The appellant well drillers were licensed and as such are require d

to have knowledge of the water well construction and maintenanc e

regulatory standards, including the requirement for a permit t o

appropriate . There is, however, no evidence currently before us tha t

they actually saw the permits, or knew their particular condition s

until dust before this hearing .

8

	

VI

We conclude that the doctrine of laches cannot be applied against

the Department by these appellants . The sub-contractor intentionall y

did not submit the required well log to DOE . With such unclean hands ,

an equitable doctrine cannot be applied . See, Port of Wallav .

Sun-Glo, 8 Wn .App . 51, 504 P .2d 324, citing Portion Pack, Inc . v . Rond ,

44 Wn .2d 161, 265 P .2d 1045 {1954) .

VI I

Nine years have passed from the time the well was drilled until DO E

issued the Order . Seven years have passed since the water was to b e

put to full use, as specified by the permit to appropriate . With the

passage of time, memories may dim, evidence may become stale, an d

contractural rights may attenuate . Given the length of time in thi s

case, we decline at this time to apply Ponderosa Drilling an d

Development, Inc . v . DOE, PCHB No. 85-212 .
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VII I

DOE has argued, citing WAC 173-160-040 and -110, that it was a

matter of its enforcement discretion whether to name in the Order onl y

the well drillers, or the property owner, or all of them . We observ e

that the Order, if enforced solely as to the well drillers, woul d

necessitate the improvement of a well on the property of another .

There has been no showing, to date, that DOE could not feasibly joi n

the property owner in its enforcement action . See s Civil Rule 19(a) .

Under the facts so far in this record and to promote the integrity o f

the judicial fact-finding process, we conclude that the property owne r

is a party to be joined . WAC 371-08-031 ; Civil Rule 19. Given the

gaps in the factual record before us, we decline_to rule on the issu e

whether the property owner might be an indispensable party . See ,

Department of Social and Health Services v . Latta, 92 Wn .2d 812, 60 1

P .2d 520

	

Such an issue would also benefit from briefing and furthe r

argument .

I X

Any Finding of Fact deemed to be a Conclusion of Law is hereb y

adopted as such . From these Conclusions of Law the Board enters thi s
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ORDE R

Order DE 87-C353 is STAYED, and this appeal is REMANDED to th e

Department of Ecology for actions consistent with this Order .

SO ORDERED, this	 .?4l- day of	 , 1988 .
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